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directors.  Both parties are responsible for their own costs when
participating in mediation unless the parties agree that one party shall pay
all or a portion of the costs.   If a party refuses to participate in
mediation, the laws provide that a court may take the refusal into
consideration when awarding expenses, costs, and attorney’s fees.

For each fiscal year, the commission budgets $20,000 to cover expenses
to contract for mediation services.  The commission’s expenses for
mediation services cost $10,450 in fiscal year 2005, and $8000 each in
fiscal years 2006 and 2007.  The costs for each mediation include an
initial fee of $50 for set up and intake; $100 for contacting all parties to
participate in mediation; and $100 for completing mediation, whether or
not an agreement is reached.

The mediation services are available on each island contracted by the
Real Estate Commission and funded by the condominium education
funds.  These include:  the Mediation Center of the Pacific, Mediation
Services of Maui, Big Island Mediation, West Hawaiÿi Mediation Center,
the Island of Hawaiÿi YMCA Ku’ikahi Mediation Center; and Kauaÿi
Economic Opportunity.

Few cases referred to mediation

Between June 1, 2006 and December 31, 2006, a total of 12 cases were
referred to mediation throughout the state.  Of the 12 cases, two reached
agreement, three reached no agreement and could proceed to the
administrative hearing procedure, and seven were closed either due to
withdrawal by the owner or board of director’s inaction.  RICO handled
five cases for the same period.  One case was mediated, three were
closed without mediating, and one was closed as the board of directors
declined to participate.

Between January 1, 2007 and May 31, 2007, there were a total 11 cases
involving condominium disputes, five of the 11 cases were mediated, and
six were closed without mediation.  All of the cases were disputes
between owners and their board of directors.  The disputes resolved
through mediation involved issues about privacy and fines, pets,
interpretation of house rules, use of units, and assessment.  The disputes
where mediation was not successful involved issues about pets, privacy,
voting policies, and outstanding maintenance fees.

In 2003, the Hawaii Independent Condominium and Cooperative Owners
(HICCO) suggested a condominium court during the public hearings on
the recodification draft.  HICCO advocated for the establishment of a
condominium court as the “real solution to condominium problems. . .
along the lines of a small claims court, where most disputes can be
resolved quickly and at reasonable costs. . . .”

2004 Legislature
establishes
Condominium Dispute
Resolution Pilot
Project
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The Real Estate Commission did not recommend establishing a
condominium court as part of the recodification process based on its
guiding principle that the recodification should not grow the size or cost
of government.  Instead, the commission recommended that the
Legislative Reference Bureau “study ways to improve dispute resolution
in condominium communities,” including the establishment of a
condominium court.7

Rather than direct the LRB to conduct the study, the 2004 Legislature
included provisions for a Condominium Dispute Resolution Pilot
Program in the recodified Chapter 514B, HRS.  The pilot program,
popularly known as condo court, is organized and administered by the
Department of Commerce and Consumer Affairs’ Office of
Administrative Hearings to hear disputes not resolved through mediation.

Condo court supplements existing dispute resolution processes

The condo court program is intended to supplement, not replace, existing
condominium dispute resolution processes (negotiation, mediation,
arbitration, and court action).  No moneys are expended from the
condominium education funds for the hearings held by the Office of
Administrative Hearings.  A request for hearing can be filed 30 days
from the final day of mediation by the board of directors of a registered
association or a unit owner that is a member of a registered association.
Both the party filing a request for hearing and the party responding must
pay a $25 fee to the Office of Administrative Hearings.  The Office of
Administrative Hearings can accept no more than 30 requests for
hearings per year.

Demand for condo court is insignificant

In December 2004, the department could not evaluate the efficacy of the
pilot program since it had only been in operation for six months and
“particularly in light of the requirement that before a request for hearing
can be filed with the CDR Pilot Program, that the matter must first be
submitted to mediation.”8   Since no requests for hearing had been filed
with the pilot program in 2004, the Legislature enacted Act 92, Session
Laws of Hawaiÿi 2005, to remove restrictions on the types of disputes
that could be adjudicated administratively, thus allowing the hearings
officer to include any issue that had been the subject of mediation.  In
2006, the Legislature extended the two-year pilot program from June 30,
2006 to June 30 2009, by Act 277, Session Laws of Hawaiÿi 2006.

Questions arose about the Office of Administrative Hearings’ jurisdiction
to hear matters involving condominium projects existing prior to July 1,
2006 and governed under Chapter 514A, HRS.  The 2007 Legislature
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passed Senate Bill No. 1654, Senate Draft 1, House Draft 1, to clarify
that the mediation and the administrative hearing dispute resolution
procedures codified in Part VI of Chapter 514B, HRS, applied to
condominiums existing before July 1, 2006.  Act 244, Session Laws of
Hawaiÿi 2007, clarifies that the mediation and administrative hearing
dispute resolution procedures under section 514B-161, HRS, apply and
are available to:  (1) condominiums existing before July 1, 2006; and (2)
cases pending before the Department of Commerce and Consumer
Affairs, Office of Administrative Hearings under the pilot program.  The
Office of Administrative Hearings is required to reinstate any cases that
may have been dismissed due to the repeal of provisions in the old
condominium law repealed by Act 164, Session Laws of Hawaiÿi 2004.
Following clarification in the law, the Office of Administrative Hearings
has placed 14 questionable cases on “conditional” status until these
requests for hearing are refiled and reinstated as required by law.

The Office of Administrative Hearings’ annual reports on the
Condominium Dispute Resolution Pilot Program show that requests for
hearings increased from two in 2005 to ten in 2006.  Since July 1, 2007
five requests for hearing have been filed.  The nature of nearly all
disputes involved management, governance, and operational issues that
varied between owners and their board of directors, between the
condominium association and general manager, and between the
condominium association and owner.  The department reported that there
was “not yet a significant demand for the kind of services provided by
the CDR Pilot Program.”9   Until its scheduled sunset on July 1, 2009, it
remains to be seen whether the demand for hearings continues to be
insignificant or can benefit condominium owners by serving as a less
costly and more informal mechanism to resolving condominium disputes
as an alternative to seeking remedies through costly judicial proceedings.

Although Senate Bill No. 1837 provides for the purpose, composition,
appointing authority, and terms of appointment, there are no provisions
that address the jurisdiction, powers, duties and functions of a
condominium commission.  The bill as proposed raises questions about
the structure of a condominium commission and its impact on the
operations of the Real Estate Branch responsible for staffing the Real
Estate Commission.

The role of the condominium commission needs to be defined.  A
commission is defined as a “group of people officially authorized to
perform certain duties or functions.”10   Under Chapter 514B, HRS, only
the Real Estate Commission has authority to perform certain duties and
functions.  There are no provisions in Senate Bill No. 1837 describing

Proposed
Regulation Is
Flawed
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the condominium commission’s powers, rights, duties or functions.   For
example, it is unclear whether the condominium commission is supposed
to oversee the provisions relating to condominium development or take
control over condominium governance.

Senate Bill No. 1837 is silent about the Real Estate Commission’s
powers and duties and lacks specificity as to which powers should be
removed and placed with the proposed commission.  The Real Estate
Commission’s authority to act is provided in Section 514B-61, HRS,
under general powers and duties.  The commission has the power to
make, amend, adopt, and repeal rules under Chapter 91, HRS; assess
fees; conduct investigations; issue cease and desist orders; bring an
action to court; prescribe forms and procedures for submitting
information to the commission; and prescribe the contents of documents
required for submission.  The bill provides no clear guidance as to how
the lines between the two commissions are to be drawn.  It raises the
question as to how the condominium commission is supposed to
implement the condominium laws or enforce policies relating to
condominiums.

The Real Estate Commission notes that the bill “provides for no changes
to the overall original policy of the condominium law as to association
governance and management, which. . . is based [on] self-enforcement
by owners, multiple dispute resolution processes, and minimal
government authority.”  A condominium commission with rulemaking
and hearing authority over condominium governance could run the risk
of micromanaging the affairs of condominium associations instead of
allowing condominium owners to manage and operate their own project
with minimal government interference.  Micromanaging runs counter to
the principle of self-governance.  One condominium attorney believed
that a commission with broader powers than the Real Estate Commission
“may lead to even greater micromanagement of condominium
associations in Hawaiÿi.”  Concerns were raised that “a condominium
commission might be a magnet for individuals with an agenda rather than
people with concerns about how a regulatory system affects thousands of
condominiums of different sizes and needs throughout the State.”11

It was difficult for the commission to provide meaningful comment when
asked to assess the need for a condominium commission.  Instead, the
commission posed the following questions:

• Is the intent of the proposed legislation to transfer the minimal
authority of the [Real Estate Commission] to the proposed
[condominium commission]?

• Is the intent of the proposed legislation to change the overall

Authority rests with
Real Estate
Commission
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policy of the condominium law and provide for more
government authority and administration?  For example, is it the
intent of the proposed legislation to have the proposed
[condominium commission] enforce each condominium’s
declaration, bylaws, and house rules?  And provide authority to
legally interpret and provide opinion on each condominium’s
declaration, bylaws and house rules?

• Will the proposed [condominium commission] have authority
over the pilot Condominium Dispute Resolution program
administered by the [Department of Commerce and Consumer
Affairs’ Office of Administrative Hearings]?

• Is the purpose of the proposed [condominium commission] for
government to have full authority over all sections of the
condominium law dealing with association governance and
management?

• Is the intent of the proposed legislation to transfer only the
existing minimal authority over association governance and
management to [a condominium commission] with [the Real
Estate Commission] to maintain its own separate authority over
condominium development and public reports?

We asked the Department of Commerce and Consumer Affairs for its
assessment on the impact of creating a condominium commission as
proposed in Senate Bill No. 1837.  The department’s views were
consistent with those of the Real Estate Commission’s since the
significant regulatory functions related to condominiums are performed
by the Real Estate Branch.  The supervising executive officer of the Real
Estate Branch could not provide a cost estimate for establishing a
condominium commission as it would depend on the scope of the
commission’s services and responsibilities.

The department provided observations about Senate Bill No.1837, as it
impacts its mission and work, including the cost of creating and staffing
a condominium commission, as follows:

• There is no funding mechanism.  Because DCCA is special
funded, the condominium commission would have to be special
funded.  There are no provisions for the collection of fees from
any source, such as condominium associations and  licensees,
that would allow the condominium commission to be self-
sustaining;

Proposed legislation is
problematic for the
DCCA
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• The specific regulatory functions, responsibilities, jurisdiction, or
authority that the condominium commission would use to fulfill
its statutory duties are not delineated;

• Since the condominium commission as proposed covers entities
governed under the new condominium law, the Real Estate
Branch and the Real Estate Commission would need to continue
to perform the administrative and regulatory functions for the
entities governed by the old condominium law until Chapter
514B, HRS, fully replaces Chapter 514A, HRS; and

• It is unclear whether the condominium commission would
supersede the jurisdiction of the forums available for dispute
resolution, or whether the other forums would be required to
defer to the condominium commission issues relating to the
implementation and regulation of entities covered under the new
condominium laws.

The department concluded that there was “insufficient empirical data and
a lack of compelling evidence from the condominium community” that
establishes an “unequivocal” need for the proposed condominium
commission, or provides a basis from which to develop the structure and
authority for the proposed commission to implement the condominium
laws under Chapter 514B, HRS.

Our analysis shows that Senate Bill No. 1837 of the 2007 legislative
session does not meet the criteria for the establishment of a condominium
commission to regulate entities governed by the new condominium law.
We were presented no documented evidence of harm or risk to
consumers resulting from the sweeping changes to the condominium law
recodified in Chapter 514B, HRS, which went into effect on July 1, 2006.
We conclude that a condominium commission is not necessary, and
Senate Bill No. 1837, as proposed, creates a commission without
appropriate authority.  Therefore, no benefits could be derived from
disrupting the existing regulatory and enforcement framework and
alternative dispute resolution mechanisms in place, including the
Condominium Dispute Resolution Pilot Project scheduled to sunset on
July 1, 2009.

We recommend that Senate Bill No. 1837, 2007 Regular Session not be
enacted.

Conclusion

Recommendation
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Exhibit 2.1
Condominium Review Committee Program of Work and
Activities

• Advice, education and referral—responds and provides
information to inquiries from the condominium community,
developers, consumers, licensees, government officials,
organizations, interested others and the public, via telephone,
walk-ins, faxes, written, emails and through the commission’s
website;

• Participate in public presentations to provide information and
updates regarding condominium issues in Hawaiÿi;

• Make condominium projects and developers’ public reports
available electronically for public viewing and copying on the
commission’s website;

• Research, develop, publish and distribute quarterly, the Hawaii
Condominium Bulletin, to all registered Association of
Apartment Owners (AOAO), Condominium Managing Agents
(CMA), and Condominium Hotel Operators (CHO), also
available on the commission’s website;

• Administer condominium mediation and arbitration program
including procurement of providers; coordinate joint complaint/
mediation program with the Regulated Industries Complaints
Office (RICO); and provide educational seminars for
condominium boards and owners about alternative dispute
resolution and mediation;

• Collect information and statistics for education and annual
reports;

• Monitor condominium dispute resolution pilot program at DCCA
Administrative Hearings Office;

• Administer condominium association registration including
applications, review, policies procedures appeals, subpoenas,
request for records under Office of Information Practices (OIP).
Study, report, implement, maintain and update electronic
computerized registration and listing of all AOAO contact
information on the commission’s website;

• Produce condominium seminars and symposiums for
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condominium community through contract with various
providers.  Administer Condominium Education Fund (CEF)
subsidies for commission approved seminars;

• Condominium Review Committee Educational Advisory
group—a volunteer group to review, recommend, assist in
development, update and administration of condominium
education related projects;

• Condominium managing agents’ registration—administer the
registration requirements and the registration of corporations
authorized as trust companies;

• Condominium hotel operator registration—licensing,
registration, certification requirements working with licensing
branch;

• Rule making—research, evaluate and develop rule amendments
for the rulemaking process;

• Meetings—plan, coordinate and conduct monthly Condominium
Review Committee meetings, including schedules and agendas
on the website;

• Participate in government, legislative activities.  Respond to
requests from the Legislature to prepare and distribute annual
reports, review legislative acts and resolutions;

• Interact with other organizations regarding information exchange
and concerns;

• Neighbor island outreach—hold meetings on neighbor islands in
collaboration with local boards, condominium associations;
provide condominium specialist “office for a day” with RICO
neighbor island offices to work with condominium community,
developers, county officials, consumer purchasers and other
professionals to provide advice and assistance relating to
condominium issues;

• Administer condominium education funds.  Prepare monthly and
annual financial statements;

• Consumer education program for prospective condominium unit
purchasers and new owners;

• Rule making through coordination with the licensing
administrator;
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• Conduct periodic workshops for condominium consultants for
purposes of orientation and information;

• Maintain condominium reference library and engage in staff and
commissioners development.  Technology and website
maintenance; and

• Prepare formal and informal nonbinding opinions of
condominium laws and association documents (by laws,
declaration, house rules) with deputy attorney general.

Source: Department of Commerce and Consumer Affairs, 2006 and 2007 Annual Reports,
Real Estate Commission
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Comments on
Agency Response

Response of the Affected Agency

We transmitted a draft of this report to the Department of Commerce and
Consumer Affairs on March 11, 2008.  A copy of the transmittal letter to
the department is included as Attachment 1.  The department opted not
to provide a response.






